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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD  

       

BEAU L. TARDY,  
 

Opposer, 
        Opp. No. 91205896 

 v.              
    
WILD BRAIN ENTERTAINMENT, INC. 

 
Applicant. 

       
 

 
APPLICANT’S RENEWED MOTION TO C OMPEL DISCOVERY  

Applicant, Wild Brain Entertainment, Inc., moves pursuant to Trademark Rule 2.120(e) 

for an order compelling Opposer, Beau L. Tardy, to answer the discovery served in this case.  

Even though the Board has ruled that Opposer’s prior “responses”—which merely comprised a 

series of boilerplate and identical objections on the grounds of relevancy—“indicate[d] a failure 

[by Opposer] to participate in good faith in the discovery process in this case,” and further 

detailed the type of information Opposer was obligated to provide in response to certain requests, 

see D.I. 43, pp. 6-8, Opposer has refused to provide interrogatory answers, in direct violation of 

Federal Rule 33(b), or to confirm that he has produced all responsive documents, in violation of 

Federal Rule 34(b).  Repeated efforts by Wild Brain to get Opposer to acknowledge and comply 

with his discovery obligations have been unsuccessful.  Board intervention is thus needed again. 
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BACKGROUND  

Wild Brain served interrogatories and document requests on Opposer on February 12, 

2014.  See D.I. 39, Exs. A, B.  Opposer, however, did not answer the interrogatories, and instead 

raised a series of boilerplate “relevancy” objections.  See Exhibit A.  Opposer similarly objected 

to Wild Brain’s document requests on relevancy grounds, and made his document production 

(limited as it was) “subject to” those objections.  See Exhibit B.  Unable to resolve this matter, 

Wild Brain eventually moved the Board to compel Opposer to respond.  See D.I. 39. 

On November 14, 2014, the Board ruled on Wild Brain’s motion.  Because it believed 

that Wild Brain had not sufficiently tried to resolve the dispute before moving to compel (a 

conclusion with which Wild Brain respectfully disagrees; see D.I. 39, Ex I (Opposer refused to 

participate in a teleconference unless the interlocutory attorney assigned to this case was also 

involved); but cf. D.I. 43, pp. 2-3 (explaining that “Opposer’s refusal to participate in the parties’ 

meet and confer conference without participation by Board personnel [was] not well-taken”) ), 

the Board denied Wild Brain’s motion to compel, but it did so without prejudice.  See D.I. 43, p. 

2.  More important here, though, the Board expressly addressed Opposer’s “relevancy” 

objections, noting that Opposer’s assertion of “essentially identical objections” to each request 

showed “a failure to participate in good faith in the discovery process in this case.”  See id., p. 6. 

The Board also discussed several of Wild Brain’s interrogatory requests and provided 

guidance as to what would constitute acceptable responses from Opposer.  See id., pp. 6-8.  For 

example, in response to Interrogatory Nos. 6 and 8 (in which Wild Brain asked Opposer for 

quarterly sales and advertising/promotional figures for each good or service allegedly sold by 

Opposer under the DIZZY mark), the Board explained that “Opposer need only provide annual 
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figures in round numbers for each year since 2009 and may so provide under the Board’s 

standard protective order,” which it noted was operative in this case.  See id., pp. 7-8.  And as to 

the interrogatories it did not discuss, the Board explained that the parties should not necessarily 

draw conclusions as to the propriety of the interrogatories as propounded, noting that the scope 

and applicability of those requests should be discussed by the parties.  See id., pp. 6-7. 

Following issuance of the Board’s Order, Wild Brain contacted Opposer and attempted to 

get discovery in this case back on track.  To that end, Wild Brain sought to “arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests” and suggested that after 

Opposer served answers to the interrogatories and supplemental discovery response, the parties 

could meet and confer about any open issues that remained.  See Exhibit C(1).  In response, 

Opposer served what he termed a “Supplemental Disclosure,” which included certain additional 

documents, but no answers to Wild Brain’s interrogatories or document requests.  See Exhibits 

C(2), D.  Undeterred, Wild Brain persisted, pointing out to Opposer that the Board explained that 

he had “a duty to correct or supplement his discovery responses as needed,” see Exhibit C(3) 

(citing to D.I. 43, p. 8), and calling his attention to the requirements of Federal Rule 33(b) (which 

requires a party to answer each interrogatory, to the extent it is not objected to, “separately and 

fully in writing under oath”) and Federal Rule 34(b) (which similar requires a written response).  

See Exhibit C(5).  Wild Brain also reminded Opposer of the fact that the Board expressly 

discussed certain interrogatories (and provided guidelines as to what would constitute proper 

responses), and agreed to limit the scope of certain other requests.  See Exhibits C(7), (10).  

None of this, however, moved Opposer, who has remained steadfast in his view that his 

“Supplemental Disclosures” are sufficient.  See Exhibits C(4), (6), (11).  Opposer also continues 
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to refuse to meet and confer, saying again that he will only do so with the involvement of “the 

Board attorney.”  See Exhibit C(8); but cf. D.I. 43, pp. 2-3 (explaining that such a position was 

“not well-taken” and noting that “[t]he Board has neither the time nor the personnel to participate 

in meet and confer conferences to resolve parties’ discovery disputes as a matter of course” ).   

Thus, the parties are back where they started.  Opposer has refused to provide answers to 

interrogatories and has only produced the documents that “will be used by” him at trial, rather 

than all documents in his possession, custody, or control responsive to Wild Brain’s document 

requests.  See Exhibits C(10), C(11); see also Exhibit E (Opposer’s amended “Supplemental 

Disclosure”).  Furthermore, Opposer has refused to meet and confer regarding these matters, 

although, to be fair, it is not clear how further discussions might resolve this dispute considering 

that Opposer refuses even to accept that he has an obligation to answer Wild Brain’s 

interrogatory requests (or provide supplemental answers to its document requests).  See generally 

Exhibits C(1)-(11) (email exchanges between the parties over the course of two weeks).   

 

ARGUMENT  

A. Opposer Has Failed to Provide Answers to Interrogatories 

The Federal Rules expressly state that “[e]ach interrogatory” served on a party “must, to 

the extent it is not objected to, be answered separately and fully in writing under oath.”  Fed. R. 

Civ. P. 33(b)(3).  Opposer’s only objection to Wild Brain’s interrogatories was that they all were 

supposedly not relevant to this case.  See Exhibit A.  That overarching and non-specific 

objection, however, has already been addressed and dismissed by the Board.  See D.I. 43, p. 6.  
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Consequently, it was incumbent upon Opposer to provide sworn answers to each of Wild 

Brain’s interrogatories, see, e.g., Fed. R. Civ. P. 33(b)(3), and Wild Brain has repeatedly called 

on Opposer to do just that.  See Exhibits C(1), C(3), C(5), C(7), C(10).  In fact, the Board even 

instructed Opposer as to what was expected when he answered certain interrogatories.  See D.I. 

43, pp. 6-8 (Nos. 4, 6-8).  Despite all of that, however, Opposer has flatly refused to answer the 

interrogatories posed, providing instead a self-serving declaration that resembles trial testimony 

and which does not address any the discovery questions posed.  See Exhibits D, E. 

This is not a case where the parties are quibbling over the meaning of a word here or 

there.  Wild Brain repeatedly stated that if Opposer had legitimate concerns with the scope of the 

requests, those could easily have been discussed.  See Exhibits C(1), C(3), C(5), C(7), C(10).  

Opposer, however, has taken the position that he is simply not required to provide interrogatory 

answers, although the reason Opposer has given for why he alone is exempt from the Federal 

Rules has changed several times.  See Exhibits C(4) (asserting that “[t]he motion to compel was 

denied”) (but see D.I. 43, p. 2 [denying the motion “without prejudice”]), C(6) (claiming that 

responses were served) (but see Exhibit A [no answers]; D.I. 43, p. 6 [discussing Opposer’s 

“responses”]), C(8) (raising Wild Brain’s supposed discovery failings) (but see Exhibit C(10) 

[Opposer never said why Wild Brain’s discovery responses were insufficient]; TBMP, § 403.03 

[explaining that a party is obligated to respond to a request for discovery even if the party’s 

adversary has also supposedly failed to respond to outstanding discovery]). 

Opposer’s position is contrary to the law.  See Fed. R. Civ. P. 33(b).  Wild Brain thus 

respectfully requests that the Board compel Opposer to serve full and complete answers to all of 

the propounded interrogatories, subject to the limitations previously announced by the Board.  
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See D.I. 43, pp. 6-8 (limiting the scope of Interrogatory Nos. 4, 6-8) see also Exhibit C(7) 

(acknowledging the limitations imposed by the Board and describing what information Wild 

Brain believes Opposer is required to provide).  Furthermore, Opposer should be estopped from 

raising any new objections to Wild Brain’s requests.  See TBMP, § 403.03 (“A party which fails 

to respond to interrogatories or document requests during the time allowed therefor, and which is 

unable to show that its failure was the result of excusable neglect, may be found, upon motion to 

compel filed by the propounding party, to have forfeited its right to object to the discovery 

request on its merits.”); see also id., § 410; Crane Co. v. Shimano Industrial Co., 184 USPQ 691, 

691 (TTAB 1975) (party waived its right to object by refusing to respond to interrogatories). 

B. Opposer Has Failed to Respond Fully to the Document Requests 

Federal Rule 34(b) states that when responding to a request for the production of 

documents, a party, as to each item or category of documents requested, “must either state that 

inspection and related activities [e.g., copying] will be permitted as requested or state an 

objection to the request, including the reasons.”  Fed. R. Civ. P. 34(b)(2)(B).  And here, as 

before, see supra, the only “objections” Opposer raised to Wild Brain’s document requests were 

that they all were supposedly not relevant.  See Exhibit B.  With those objections now having 

been resolved, see D.I. 43, p. 6, Opposer was therefore required to produce all documents in his 

possession, custody, or control (after performing a good faith search) that are responsive to one 

or more of Wild Brain’s document requests.  See Fed. R. Civ. P. 34(b).  This is basic stuff. 

Opposer, however, has refused to do so.  Instead, Opposer served on Wild Brain a 

“Supplemental Disclosure” to which he attached “additional information and documents 

available that will be used by Opposer.”  See Exhibit E (emphasis added); see also Exhibit C(6) 
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(Opposer’s counsel similarly represented that “every document that Opposer will be relying on 

to show standing” had been produced) (emphasis added).  This is discovery, however, not trial.  

Wild Brain is entitled to see any non-privileged documents in Opposer’s possession, custody, or 

control that are responsive to a document request.  See Fed. R. Civ. P. 34(b).  A party does not 

get to hold back responsive documents just because it has chosen not to “rely” on them at trial.  

After all, if a party could shield all of its potentially unhelpful documents that way, there’d be no 

point to discovery—the Rule would simply provide for pretrial disclosures and be done with it.    

Opposer should be compelled to serve formal responses to each of the outstanding 

document requests and represent that he has searched for and produced all documents in his 

possession, custody, or control that are responsive to any of those requests, irrespective of 

whether Opposer intends to “rely” on them or not at trial.  Furthermore, Opposer should be 

estopped from asserting new objections to Wild Brain’s requests.  See TBMP, § 403.03.1   

                                                           
1 Wild Brain takes Opposer at his word that he will not present at trial any “information” or “documents” other than 
that which Opposer set out in his disclosures.  See Exhibit E (Opposer stated that his Supplemental Disclosure 
“contains all the additional information and documents available that will be used by [him] except that information 
already provided in initial disclosures and already provided in discovery responses”); see also Exhibits C(4) 
(Opposer’s counsel acknowledged that Opposer’s “failure to provide information in disclosures or in response to 
discovery requests may mean that he is estopped from using it later”), C(6) (counsel represented that Opposer 
produced “every document that Opposer will be relying on to show standing”).  However, that is not the point.  
Opposer must turn over all responsive documents, even those he doesn’t intend to use at trial. 
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CONCLUSION  

Opposer is represented by counsel.  There is therefore no excuse for him to ignore his 

discovery obligations and flaunt the Federal Rules.  The Board should therefore issue an order 

compelling Opposer’s full compliance with the discovery process within thirty days, including 

by providing full narrative answers to each of the outstanding interrogatories and by certifying 

that Opposer has searched for and produced all documents responsive to Wild Brain’s requests. 

      Respectfully submitted, 

Dated: December 23, 2014 /William M. Merone/__ 
Jonathan D. Reichman  
William M. Merone 
KENYON &  KENYON LLP 
One Broadway 
New York, NY  10004 
Tel.: (212) 425 – 7200 
Fax: (212) 425 – 5288 
 
Counsel for Applicant, 
Wild Brain Entertainment, Inc. 
 



   

CERTIFICATE OF SERVICE  
 

It is hereby certified that a true copy of the foregoing Applicant’s Renewed 

Motion to Compel Discovery was served on the parties or counsel indicated below by 

electronic mail sent to the address(es) listed below (as agreed to by the parties): 

 
Wendy Peterson 
NOT JUST PATENTS LLC 
P.O. Box 18716  
Minneapolis, MN 55418 
wsp@NJPLS.com 
 
Counsel for Opposer  
 

 
 
 
Dated: December 23, 2014 /William M. Merone/ 

Jonathan D. Reichman  
William M. Merone 
KENYON &  KENYON LLP 
One Broadway 
New York, NY  10004 
Tel.: (212) 425 – 7200 
Fax: (212) 425 – 5288 
 
Counsel for Applicant, 
Wild Brain Entertainment, Inc. 
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Exhibit  C(1) 



From: Merone, William

To: "Wendy Peterson" ;  "wsp@njpls.com"

Cc: Reichman,  Jonathan

Subject: Tardy v.  Wild  Brain (Opp. No.  91205896)

Date: Tuesday, November  18, 2014 2:26:35 PM

Ms. Peterson:

 

In the wake of the Board’s order of November 14th, I wished to follow up with you and arrange a

process for securing responses to Wild Brain’s outstanding discovery requests.  As you are aware,

the Board explained that your client’s objection on the overarching ground of relevance was not

well taken, noting that “Opposer brought this case and, in doing so, should have expected that he

would be required to respond to discovery requests and produce documents to support the

allegations upon which [sic] relies to plead standing and claims herein.”  (p. 6).  At that same time,

though, the Board signaled that certain Wild Brain requests were “clearly excessive,” particularly

those that were unlimited in time.

 

With the above in mind, and considering the short time remaining for discovery, I believe that the

most logical way to proceed would be for Opposer to withdraw his relevance objections and to

respond to each request anew, noting, if applicable, for which of the requests it would be unduly

burdensome to provide a complete response.  For its part, Wild Brain will stand ready to modify any

overly broad requests (particularly those identified by the Board) and will work with Opposer on an

acceptable scope of response, which we can do by way of a traditional discovery conference. 

Furthermore, and as the Board noted, it would be proper for Opposer to produce “representative

samples” of responsive documents in situations where the volume of responsive documents is

otherwise voluminous, and if there are any requests for which no responsive documents exist, it

would benefit all and simplify things if Opposer simply noted that fact in his formal response.

 

If this is acceptable, please let me know and confirm when we should expect to receive your revised

discovery responses.  I would suggest that a week should be long enough, although with the holidays

I see no reason not to extend the time until Monday, December 1st.  That way we could look to hold

a discovery conference during the latter part of that week and still leave sufficient time before the

close of discovery for further motion practice should it be needed.

 

I look forward to your response.

 

-- Wm. Merone

 

 

William M. Merone

Counsel | Trademarks & Copyrights

Kenyon & Kenyon LLP

1500 K Street, NW | Washington, DC 20005-1257
202.220.4270 Office | 202.220.4201 Fax  
wmerone@kenyon.com | www.kenyon.com
 
______________________

mailto:/O=KENYON AND KENYON/OU=KENYON/CN=RECIPIENTS/CN=WMERONE
mailto:wspnjpls@gmail.com
mailto:wsp@njpls.com
mailto:JReichman@kenyon.com
mailto:WMerone@kenyon.com
http://www.kenyon.com/


This message, including any attachments, may contain confidential, attorney-client privileged, attorney work
product, or business confidential information, and is only for the use of the intended recipient(s). Any review, use
or distribution by others is prohibited. If you are not the intended recipient, please contact the sender and delete all
copies.
 



 
 
 
 
 

Exhibit C(2) 



From: Wendy Peterson

To: Merone, William

Cc: Reichman,  Jonathan

Subject: Re:  Tardy v.  Wild  Brain (Opp. No.  91205896)

Date: Friday, November  21, 2014 12:05:52 PM

Attachments: Supplemental Disclosure with Exhibit  A Sample of  DIZZY uses from 2006-2014.pdf

Dear Mr. Merone,

The Board recommended that my client do further supplemental disclosures
regarding his use of DIZZY as a competitor in the years before the filing of the
opposition. Attached is a declaration with samples of use from Beau Tardy in
response to the Board's suggestion.

For your convenience I saved this in a reduced format so that it could be viewed all as
one file and so that it could be transmitted via email rather than CDs. 

Wendy

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William < WMerone@kenyon.com>
wrote:

Ms. Peterson:

 

In the wake of the Board’s order of November 14th, I  wished to follow up with you
and arrange a process for securing responses to Wild Brain’s outstanding discovery
requests.  As you are aware, the Board explained that  your client’s objection on
the overarching ground of relevance was not well taken, noting that  “Opposer
brought  this case and,  in doing so, should have expected that  he would be
required to respond to discovery requests and produce documents to support  the
allegations upon which [ sic]  relies to plead standing and claims herein.”   (p. 6).  At
that  same time, though, the Board signaled that  certain Wild Brain requests were
“clearly excessive,”  particularly those that  were unlimited in time.

 

With the above in mind, and considering the short time remaining for discovery, I
believe that  the most logical way to proceed would be for Opposer  to withdraw his
relevance objections and to respond to each request anew, noting, if applicable,
for which of the requests it  would be unduly burdensome to provide a complete
response.  For its part,  Wild Brain will stand ready to modify any overly broad
requests (particularly those identified by the Board)  and will work with Opposer  on
an acceptable scope of response, which we can do by way of a traditional
discovery conference.  Furthermore, and as the Board noted,  it  would be proper
for Opposer  to produce “representative samples”  of responsive documents in
situations where the volume of responsive documents is otherwise voluminous,
and if there are any requests for which no responsive documents exist, it  would
benefit  all and simplify things if Opposer  simply noted that  fact  in his formal
response.

mailto:wspnjpls@gmail.com
mailto:WMerone@kenyon.com
mailto:JReichman@kenyon.com
mailto:WMerone@kenyon.com


 

I f  this is acceptable, please let  me know and confirm when we should expect  to
receive your revised discovery responses.  I  would suggest that  a week should be
long enough, although with the holidays I  see no reason not to extend the time
until Monday, December 1 st .  That  way we could look to hold a discovery
conference during the latter part  of that  week and still leave sufficient  time before
the close of discovery for further motion practice should it  be needed.

 

I  look forward to your response.

 

-- Wm. Merone

 

 

William M. Merone

Counsel | Trademarks & Copyrights

Kenyon & Kenyon LLP

1500 K Street, NW | Washington, DC 20005-1257

202.220.4270 Office | 202.220.4201 Fax  

wmerone@kenyon.com | www.kenyon.com

 

______________________

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work

product, or business confidential information, and is only for the use of the intended recipient(s). Any review,

use or distribution by others is prohibited. If you are not the intended recipient, please contact the sender and

delete all copies.
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1

Merone, William

From: Merone, William

Sent: Monday, November 24, 2014 4:12 PM

To: 'Wendy Peterson'

Cc: Reichman, Jonathan

Subject: RE: Tardy v. Wild Brain (Opp. No. 91205896)

Ms. Peterson: 
 
I acknowledge receipt of your client’s “Supplemental Disclosure.”  However, I have not yet received amended responses 
to our written discovery requests.  Please advise when we should expect to receive that material.  As I noted, if we could 
receive responses by December 1st, we could meet and confer later that week. 
 
Regarding your statement that that “[t]he Board recommended that [your] client do further supplemental  disclosures 
regarding his use of DIZZY,” I am not aware of any such statement in the Board’s order.  Regardless, providing further 
disclosure does not relieve Opposer from his obligation to respond to the written discovery requests (including, but not 
limited to, the interrogatories).  To the contrary, the Board clearly stated that “Opposer has a duty to correct or 
supplement his discovery responses as needed,” citing to Federal Rule 26(e).  See Order, p. 8 (emphasis added).  In 
other words, the Board (like Applicant) is expecting that Opposer will serve amended responses to the pending 
discovery requests now that Opposer’s overarching relevancy objection has been rejected.  See Order, p. 6 (noting that 
Opposer is “required to respond to discovery requests and produce documents”) (emphasis added).  After Opposer has 
served his responses, the parties can then hold a conference to discuss any objections raised with the goal of arriving at 
mutual agreement as to the scope of Opposer’s obligations. 
 
Please therefore advise when we can expect to receive amended responses both to Applicant’s First Set of Document 
Request and to Applicant’s First Set of Interrogatories.   
 
Regards, 
 
‐‐ William Merone 
 
 
 
William M. Merone  
Counsel | Trademarks & Copyrights 
Kenyon & Kenyon LLP  
1500 K Street, NW | Washington, DC 20005-1257 
202.220.4270 Office | 202.220.4201 Fax   
wmerone@kenyon.com | www.kenyon.com 
  
______________________ 
This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Friday, November 21, 2014 12:04 PM 
To:  Merone, William 
Cc:  Reichman, Jonathan 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 
 

Dear Mr. Merone, 
 
The Board recommended that my client do further supplemental disclosures regarding his use of 
DIZZY as a competitor in the years before the filing of the opposition. Attached is a declaration with 
samples of use from Beau Tardy in response to the Board's suggestion. 
 
For your convenience I saved this in a reduced format so that it could be viewed all as one file and so 
that it could be transmitted via email rather than CDs.  
 
Wendy 
 

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

In the wake of the Board’s order of November 14
th

, I wished to follow up with you and arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests.  As you are aware, the Board explained that 

your client’s objection on the overarching ground of relevance was not well taken, noting that “Opposer brought 

this case and, in doing so, should have expected that he would be required to respond to discovery requests and 

produce documents to support the allegations upon which [sic] relies to plead standing and claims herein.”  (p. 

6).  At that same time, though, the Board signaled that certain Wild Brain requests were “clearly excessive,” 

particularly those that were unlimited in time. 

  

With the above in mind, and considering the short time remaining for discovery, I believe that the most logical 

way to proceed would be for Opposer to withdraw his relevance objections and to respond to each request 

anew, noting, if applicable, for which of the requests it would be unduly burdensome to provide a complete 

response.  For its part, Wild Brain will stand ready to modify any overly broad requests (particularly those 

identified by the Board) and will work with Opposer on an acceptable scope of response, which we can do by 

way of a traditional discovery conference.  Furthermore, and as the Board noted, it would be proper for Opposer 

to produce “representative samples” of responsive documents in situations where the volume of responsive 

documents is otherwise voluminous, and if there are any requests for which no responsive documents exist, it 

would benefit all and simplify things if Opposer simply noted that fact in his formal response. 

  

If this is acceptable, please let me know and confirm when we should expect to receive your revised discovery 

responses.  I would suggest that a week should be long enough, although with the holidays I see no reason not 

to extend the time until Monday, December 1st
.  That way we could look to hold a discovery conference during 

the latter part of that week and still leave sufficient time before the close of discovery for further motion 

practice should it be needed. 
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I look forward to your response. 

  

-- Wm. Merone 

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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Merone, William

From: Wendy Peterson <wspnjpls@gmail.com>

Sent: Monday, November 24, 2014 4:38 PM

To: Merone, William

Cc: Reichman, Jonathan

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896)

Dear Mr. Merone, 
 
The motion to compel was denied.  
 
A supplement was provided that we believed was needed to clarify some issues ("as needed").  
 
My client realizes fully that failure to provide information in disclosures or in response to discovery 
requests may mean that he is estopped from using it later.  
 
On the subject of discovery, I believe that you have not fully responded to our discovery requests. Are 
you willing to be estopped if you do not provide them now? I don't know that the Board will be 
entertained by the lyrics to songs and the sketches provided. Lack of bona fide intent is shown by 
lack of documents, it is the easiest way to show it.  
 
Wendy 
 

On Mon, Nov 24, 2014 at 3:11 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

I acknowledge receipt of your client’s “Supplemental Disclosure.”  However, I have not yet received amended responses 
to our written discovery requests.  Please advise when we should expect to receive that material.  As I noted, if we could 
receive responses by December 1st, we could meet and confer later that week. 

  

Regarding your statement that that “[t]he Board recommended that [your] client do further supplemental  disclosures 
regarding his use of DIZZY,” I am not aware of any such statement in the Board’s order.  Regardless, providing further 
disclosure does not relieve Opposer from his obligation to respond to the written discovery requests (including, but not 
limited to, the interrogatories).  To the contrary, the Board clearly stated that “Opposer has a duty to correct or 
supplement his discovery responses as needed,” citing to Federal Rule 26(e).  See Order, p. 8 (emphasis added).  In 
other words, the Board (like Applicant) is expecting that Opposer will serve amended responses to the pending 
discovery requests now that Opposer’s overarching relevancy objection has been rejected.  See Order, p. 6 (noting that 
Opposer is “required to respond to discovery requests and produce documents”) (emphasis added).  After Opposer has 
served his responses, the parties can then hold a conference to discuss any objections raised with the goal of arriving at 
mutual agreement as to the scope of Opposer’s obligations. 
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Please therefore advise when we can expect to receive amended responses both to Applicant’s First Set of Document 
Request and to Applicant’s First Set of Interrogatories.   

  

Regards, 

  

‐‐ William Merone 

  

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 

  

  

  

  

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Friday, November 21, 2014 12:04 PM 
To:  Merone, William 
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Cc:  Reichman, Jonathan 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The Board recommended that my client do further supplemental disclosures regarding his use of 
DIZZY as a competitor in the years before the filing of the opposition. Attached is a declaration with 
samples of use from Beau Tardy in response to the Board's suggestion. 

  

For your convenience I saved this in a reduced format so that it could be viewed all as one file and so 
that it could be transmitted via email rather than CDs.  

  

Wendy 

  

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

In the wake of the Board’s order of November 14
th

, I wished to follow up with you and arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests.  As you are aware, the Board explained that 

your client’s objection on the overarching ground of relevance was not well taken, noting that “Opposer brought 

this case and, in doing so, should have expected that he would be required to respond to discovery requests and 

produce documents to support the allegations upon which [sic] relies to plead standing and claims herein.”  (p. 

6).  At that same time, though, the Board signaled that certain Wild Brain requests were “clearly excessive,” 

particularly those that were unlimited in time. 

  

With the above in mind, and considering the short time remaining for discovery, I believe that the most logical 

way to proceed would be for Opposer to withdraw his relevance objections and to respond to each request 

anew, noting, if applicable, for which of the requests it would be unduly burdensome to provide a complete 

response.  For its part, Wild Brain will stand ready to modify any overly broad requests (particularly those 

identified by the Board) and will work with Opposer on an acceptable scope of response, which we can do by 

way of a traditional discovery conference.  Furthermore, and as the Board noted, it would be proper for Opposer 

to produce “representative samples” of responsive documents in situations where the volume of responsive 

documents is otherwise voluminous, and if there are any requests for which no responsive documents exist, it 

would benefit all and simplify things if Opposer simply noted that fact in his formal response. 
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If this is acceptable, please let me know and confirm when we should expect to receive your revised discovery 

responses.  I would suggest that a week should be long enough, although with the holidays I see no reason not 

to extend the time until Monday, December 1st
.  That way we could look to hold a discovery conference during 

the latter part of that week and still leave sufficient time before the close of discovery for further motion 

practice should it be needed. 

  

I look forward to your response. 

  

-- Wm. Merone 

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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Merone, William

From: Merone, William

Sent: Tuesday, November 25, 2014 11:24 AM

To: 'Wendy Peterson'

Cc: Reichman, Jonathan

Subject: RE: Tardy v. Wild Brain (Opp. No. 91205896)

 
Ms. Peterson: 
 
Thank you for your reply.  Opposer’s supplement, however, is not a substitute for written discovery responses.  Opposer 
has not provided answers to our First Set of Interrogatories, nor has he represented that he will produce all documents 
in his possession, custody, or control that are responsive to our Document Requests. 
 
If your client’s position is that he does not need to provide written answers to our interrogatories, please state the basis 
for that belief.  The obligations imposed by the Federal Rules apply fully to Board proceedings, and Rule 33(b) requires a 
party to answer each interrogatory, to the extent it is not objected to, “separately and fully in writing under 
oath.”  Opposer has not done that.  (Furthermore, the Board has already addressed the overarching “relevancy” 
objection he previously raised).  
 
Similarly, Rule 34(b), which governs documents requests, states that “the party to whom the request is directed must 
respond in writing” and must “either state that inspection and related activities [e.g., copying] will be permitted as 
requested or state an objection to the request, including the reasons.”  Opposer has not done that either, and Opposer’s 
supplemental production is not a substitute. 
 
While you write that you client “realizes fully that failure to provide information in disclosures or in response to 
discovery requests may mean that he is estopped from using it later,” that does not justify his refusal to participate in 
the discovery process.  And while we stand ready to review Opposer’s written responses and to confer with you in good 
faith about the interrogatories and requests (which is what the Board expects), and to narrow them where applicable, 
we cannot do that until Opposer serves formal, written responses as required by the Federal Rules. 
 
If Opposer does not intend to provide written responses to our requests, please advise so that we may revisit this issue 
with the Board.  Otherwise, please let us know the date that we should expect to receive responses drafted in good faith 
so that we can look ahead to schedule a possible meet‐and‐confer conference. 
 
Finally, regarding Unilever’s responses to Opposer’s requests, we are prepared to discuss those any time you 
wish.  Please let us know which requests you would like to discuss and we can set up a mutually agreeable time the 
week of December 1st. 
 
Regards, 
 
‐‐ Wm. Merone 
 
 
From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Monday, November 24, 2014 4:38 PM 
To:  Merone, William 
Cc:  Reichman, Jonathan 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 
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Dear Mr. Merone, 
 
The motion to compel was denied.  
 
A supplement was provided that we believed was needed to clarify some issues ("as needed").  
 
My client realizes fully that failure to provide information in disclosures or in response to discovery 
requests may mean that he is estopped from using it later.  
 
On the subject of discovery, I believe that you have not fully responded to our discovery requests. Are 
you willing to be estopped if you do not provide them now? I don't know that the Board will be 
entertained by the lyrics to songs and the sketches provided. Lack of bona fide intent is shown by 
lack of documents, it is the easiest way to show it.  
 
Wendy 
 

On Mon, Nov 24, 2014 at 3:11 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

I acknowledge receipt of your client’s “Supplemental Disclosure.”  However, I have not yet received amended responses 
to our written discovery requests.  Please advise when we should expect to receive that material.  As I noted, if we could 
receive responses by December 1st, we could meet and confer later that week. 

  

Regarding your statement that that “[t]he Board recommended that [your] client do further supplemental  disclosures 
regarding his use of DIZZY,” I am not aware of any such statement in the Board’s order.  Regardless, providing further 
disclosure does not relieve Opposer from his obligation to respond to the written discovery requests (including, but not 
limited to, the interrogatories).  To the contrary, the Board clearly stated that “Opposer has a duty to correct or 
supplement his discovery responses as needed,” citing to Federal Rule 26(e).  See Order, p. 8 (emphasis added).  In 
other words, the Board (like Applicant) is expecting that Opposer will serve amended responses to the pending 
discovery requests now that Opposer’s overarching relevancy objection has been rejected.  See Order, p. 6 (noting that 
Opposer is “required to respond to discovery requests and produce documents”) (emphasis added).  After Opposer has 
served his responses, the parties can then hold a conference to discuss any objections raised with the goal of arriving at 
mutual agreement as to the scope of Opposer’s obligations. 

  

Please therefore advise when we can expect to receive amended responses both to Applicant’s First Set of Document 
Request and to Applicant’s First Set of Interrogatories.   

  

Regards, 

  

‐‐ William Merone 
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William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 

  

  

  

  

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Friday, November 21, 2014 12:04 PM 
To:  Merone, William 
Cc:  Reichman, Jonathan 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The Board recommended that my client do further supplemental disclosures regarding his use of 
DIZZY as a competitor in the years before the filing of the opposition. Attached is a declaration with 
samples of use from Beau Tardy in response to the Board's suggestion. 
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For your convenience I saved this in a reduced format so that it could be viewed all as one file and so 
that it could be transmitted via email rather than CDs.  

  

Wendy 

  

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

In the wake of the Board’s order of November 14
th

, I wished to follow up with you and arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests.  As you are aware, the Board explained that 

your client’s objection on the overarching ground of relevance was not well taken, noting that “Opposer brought 

this case and, in doing so, should have expected that he would be required to respond to discovery requests and 

produce documents to support the allegations upon which [sic] relies to plead standing and claims herein.”  (p. 

6).  At that same time, though, the Board signaled that certain Wild Brain requests were “clearly excessive,” 

particularly those that were unlimited in time. 

  

With the above in mind, and considering the short time remaining for discovery, I believe that the most logical 

way to proceed would be for Opposer to withdraw his relevance objections and to respond to each request 

anew, noting, if applicable, for which of the requests it would be unduly burdensome to provide a complete 

response.  For its part, Wild Brain will stand ready to modify any overly broad requests (particularly those 

identified by the Board) and will work with Opposer on an acceptable scope of response, which we can do by 

way of a traditional discovery conference.  Furthermore, and as the Board noted, it would be proper for Opposer 

to produce “representative samples” of responsive documents in situations where the volume of responsive 

documents is otherwise voluminous, and if there are any requests for which no responsive documents exist, it 

would benefit all and simplify things if Opposer simply noted that fact in his formal response. 

  

If this is acceptable, please let me know and confirm when we should expect to receive your revised discovery 

responses.  I would suggest that a week should be long enough, although with the holidays I see no reason not 

to extend the time until Monday, December 1st
.  That way we could look to hold a discovery conference during 

the latter part of that week and still leave sufficient time before the close of discovery for further motion 

practice should it be needed. 

  

I look forward to your response. 
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-- Wm. Merone 

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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Merone, William

From: Wendy Peterson <wspnjpls@gmail.com>

Sent: Tuesday, November 25, 2014 12:27 PM

To: Merone, William

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896)

Dear William, 
 
I served the responses to interrogatories and document requests on May 14, 2014. Are you claiming 
that you did not receive these? 
 
You have every document that Opposer will be relying on to show standing. The rest of the 
proceeding is all about your client. 
 
Wendy 
 

On Tue, Nov 25, 2014 at 10:24 AM, Merone, William <WMerone@kenyon.com> wrote: 

  

Ms. Peterson: 

  

Thank you for your reply.  Opposer’s supplement, however, is not a substitute for written discovery responses.  Opposer 
has not provided answers to our First Set of Interrogatories, nor has he represented that he will produce all documents 
in his possession, custody, or control that are responsive to our Document Requests. 

  

If your client’s position is that he does not need to provide written answers to our interrogatories, please state the basis 
for that belief.  The obligations imposed by the Federal Rules apply fully to Board proceedings, and Rule 33(b) requires a 
party to answer each interrogatory, to the extent it is not objected to, “separately and fully in writing under 
oath.”  Opposer has not done that.  (Furthermore, the Board has already addressed the overarching “relevancy” 
objection he previously raised).  

  

Similarly, Rule 34(b), which governs documents requests, states that “the party to whom the request is directed must 
respond in writing” and must “either state that inspection and related activities [e.g., copying] will be permitted as 
requested or state an objection to the request, including the reasons.”  Opposer has not done that either, and Opposer’s 
supplemental production is not a substitute. 

  

While you write that you client “realizes fully that failure to provide information in disclosures or in response to 
discovery requests may mean that he is estopped from using it later,” that does not justify his refusal to participate in 
the discovery process.  And while we stand ready to review Opposer’s written responses and to confer with you in good 
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faith about the interrogatories and requests (which is what the Board expects), and to narrow them where applicable, 
we cannot do that until Opposer serves formal, written responses as required by the Federal Rules. 

  

If Opposer does not intend to provide written responses to our requests, please advise so that we may revisit this issue 
with the Board.  Otherwise, please let us know the date that we should expect to receive responses drafted in good faith 
so that we can look ahead to schedule a possible meet‐and‐confer conference. 

  

Finally, regarding Unilever’s responses to Opposer’s requests, we are prepared to discuss those any time you 
wish.  Please let us know which requests you would like to discuss and we can set up a mutually agreeable time the 
week of December 1st. 

  

Regards, 

  

‐‐ Wm. Merone 

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Monday, November 24, 2014 4:38 PM 

 

To: Merone, William 

Cc: Reichman, Jonathan 

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The motion to compel was denied.  

  

A supplement was provided that we believed was needed to clarify some issues ("as needed").  

  

My client realizes fully that failure to provide information in disclosures or in response to discovery 
requests may mean that he is estopped from using it later.  
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On the subject of discovery, I believe that you have not fully responded to our discovery requests. Are 
you willing to be estopped if you do not provide them now? I don't know that the Board will be 
entertained by the lyrics to songs and the sketches provided. Lack of bona fide intent is shown by 
lack of documents, it is the easiest way to show it.  

  

Wendy 

  

On Mon, Nov 24, 2014 at 3:11 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

I acknowledge receipt of your client’s “Supplemental Disclosure.”  However, I have not yet received amended responses 
to our written discovery requests.  Please advise when we should expect to receive that material.  As I noted, if we could 
receive responses by December 1st, we could meet and confer later that week. 

  

Regarding your statement that that “[t]he Board recommended that [your] client do further supplemental  disclosures 
regarding his use of DIZZY,” I am not aware of any such statement in the Board’s order.  Regardless, providing further 
disclosure does not relieve Opposer from his obligation to respond to the written discovery requests (including, but not 
limited to, the interrogatories).  To the contrary, the Board clearly stated that “Opposer has a duty to correct or 
supplement his discovery responses as needed,” citing to Federal Rule 26(e).  See Order, p. 8 (emphasis added).  In 
other words, the Board (like Applicant) is expecting that Opposer will serve amended responses to the pending 
discovery requests now that Opposer’s overarching relevancy objection has been rejected.  See Order, p. 6 (noting that 
Opposer is “required to respond to discovery requests and produce documents”) (emphasis added).  After Opposer has 
served his responses, the parties can then hold a conference to discuss any objections raised with the goal of arriving at 
mutual agreement as to the scope of Opposer’s obligations. 

  

Please therefore advise when we can expect to receive amended responses both to Applicant’s First Set of Document 
Request and to Applicant’s First Set of Interrogatories.   

  

Regards, 

  

‐‐ William Merone 
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William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 

  

  

  

  

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Friday, November 21, 2014 12:04 PM 
To:  Merone, William 
Cc:  Reichman, Jonathan 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The Board recommended that my client do further supplemental disclosures regarding his use of 
DIZZY as a competitor in the years before the filing of the opposition. Attached is a declaration with 
samples of use from Beau Tardy in response to the Board's suggestion. 
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For your convenience I saved this in a reduced format so that it could be viewed all as one file and so 
that it could be transmitted via email rather than CDs.  

  

Wendy 

  

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

In the wake of the Board’s order of November 14
th

, I wished to follow up with you and arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests.  As you are aware, the Board explained that 

your client’s objection on the overarching ground of relevance was not well taken, noting that “Opposer brought 

this case and, in doing so, should have expected that he would be required to respond to discovery requests and 

produce documents to support the allegations upon which [sic] relies to plead standing and claims herein.”  (p. 

6).  At that same time, though, the Board signaled that certain Wild Brain requests were “clearly excessive,” 

particularly those that were unlimited in time. 

  

With the above in mind, and considering the short time remaining for discovery, I believe that the most logical 

way to proceed would be for Opposer to withdraw his relevance objections and to respond to each request 

anew, noting, if applicable, for which of the requests it would be unduly burdensome to provide a complete 

response.  For its part, Wild Brain will stand ready to modify any overly broad requests (particularly those 

identified by the Board) and will work with Opposer on an acceptable scope of response, which we can do by 

way of a traditional discovery conference.  Furthermore, and as the Board noted, it would be proper for Opposer 

to produce “representative samples” of responsive documents in situations where the volume of responsive 

documents is otherwise voluminous, and if there are any requests for which no responsive documents exist, it 

would benefit all and simplify things if Opposer simply noted that fact in his formal response. 

  

If this is acceptable, please let me know and confirm when we should expect to receive your revised discovery 

responses.  I would suggest that a week should be long enough, although with the holidays I see no reason not 

to extend the time until Monday, December 1st
.  That way we could look to hold a discovery conference during 

the latter part of that week and still leave sufficient time before the close of discovery for further motion 

practice should it be needed. 

  

I look forward to your response. 

  

-- Wm. Merone 
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William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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Merone, William

From: Merone, William

Sent: Tuesday, November 25, 2014 3:12 PM

To: 'Wendy Peterson'

Cc: Reichman, Jonathan

Subject: RE: Tardy v. Wild Brain (Opp. No. 91205896)

Ms. Peterson: 
 
We, of course, are aware of Opposer’s May 2014 responses, which we attached as Exhibits D and E to our Motion to 
Compel (D.I. 39).  If you review Opposer’s Responses to Interrogatories (see id., Ex. E), however, you will note that 
Opposer did not provide written answers to any of the interrogatories we posed.  Instead, Opposer simply raised the 
same “relevance” objection again and again. 
 
Moreover, the Board was well aware of Opposer’s responses when it issued its Nov. 14th order.  See D.I. 43, p. 6 
(observing that “[i]n response to the vast majority of Applicant’s interrogatories, Opposer set forth essentially identical 
objections that each request is ‘neither relevant to the claims or defense of any party or the subject matter involved in 
this  opposition, nor reasonably calculated to lead to the discovery of admissible evidence’”).  As the Board found, 
though, “[s]uch responses indicate a failure to participate in good faith in the discovery process in this case.”  See id. 
(emphasis added); see also id. (“Opposer brought this case and, in doing so, should have expected that he would be 
required to respond to discovery requests and produce documents to support the allegations upon which relies to plead 
standing and claims herein.”). 
 
Pursuant to Federal Rule 33(b), Opposer must therefore now provide an answer to each interrogatory, separately, in 
writing, and under oath.   Opposer’s continued to refusal to do so is both unwarranted and sanctionable under Rule 37. 
 
Indeed, I note that the Board has already given Opposer instructions as to what he must do when answering certain 
interrogatories.  For example, the Board has said that Opposer does not need to “identify [his] customers” in response 
to Rog. No. 4.  See D.I. 43, p. 7.  As a result, we will accept from Opposer an answer in which he identifies every “type” of 
retail outlet (e.g., department store, grocery store, music store, online retailer) through which any of his “DIZZY” goods 
or services have been offered , distributed, or sold since 2009, along with a description of the various goods and services 
offered, distributed, or sold through each of those types of outlets, along with the particular dates relating thereto. 
 
For Rog. No. 6 and Rog. No. 8, the Board stated that Opposer may respond by providing revenue and advertising figures 
as “annual figures in round numbers for each year since 2009 ….”  D.I. 43, p. 7.  And when answering Rog. No. 7, 
Opposer is to “identify the states in which he has distributed, sold, or offered for sale goods or services under the 
pleaded mark for each year since 2009.”  See D.I. 43, p. 8.  We thus expect to see that information set forth in Opposer’s 
responses as well. 
 
As to the remaining interrogatories, Unilever is prepared to discuss them (as well as the outstanding document 
requests), consistent with the Board’s order.  If Opposer does not intend to answer each interrogatory in full, however, 
he must first state “with specificity” why he is not doing so, see Fed. R. Civ. P. 33(b)(4), thus allowing the parties to have 
meaning discussions and address any legitimate concerns. 
 

Thus, we will ask you once again to clearly state whether Opposer will be serving answers and amended responses to 
the propounded discovery request and when we can expect to receive them.   With discovery set to close at the end of 
December, we need to get this process moving and resolved.   
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Regards, 

‐‐ Wm. Merone 

 
From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Tuesday, November 25, 2014 12:27 PM 
To:  Merone, William 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 
 

Dear William, 
 
I served the responses to interrogatories and document requests on May 14, 2014. Are you claiming 
that you did not receive these? 
 
You have every document that Opposer will be relying on to show standing. The rest of the 
proceeding is all about your client. 
 
Wendy 
 

On Tue, Nov 25, 2014 at 10:24 AM, Merone, William <WMerone@kenyon.com> wrote: 

  

Ms. Peterson: 

  

Thank you for your reply.  Opposer’s supplement, however, is not a substitute for written discovery responses.  Opposer 
has not provided answers to our First Set of Interrogatories, nor has he represented that he will produce all documents 
in his possession, custody, or control that are responsive to our Document Requests. 

  

If your client’s position is that he does not need to provide written answers to our interrogatories, please state the basis 
for that belief.  The obligations imposed by the Federal Rules apply fully to Board proceedings, and Rule 33(b) requires a 
party to answer each interrogatory, to the extent it is not objected to, “separately and fully in writing under 
oath.”  Opposer has not done that.  (Furthermore, the Board has already addressed the overarching “relevancy” 
objection he previously raised).  

  

Similarly, Rule 34(b), which governs documents requests, states that “the party to whom the request is directed must 
respond in writing” and must “either state that inspection and related activities [e.g., copying] will be permitted as 
requested or state an objection to the request, including the reasons.”  Opposer has not done that either, and Opposer’s 
supplemental production is not a substitute. 

  

While you write that you client “realizes fully that failure to provide information in disclosures or in response to 
discovery requests may mean that he is estopped from using it later,” that does not justify his refusal to participate in 
the discovery process.  And while we stand ready to review Opposer’s written responses and to confer with you in good 
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faith about the interrogatories and requests (which is what the Board expects), and to narrow them where applicable, 
we cannot do that until Opposer serves formal, written responses as required by the Federal Rules. 

  

If Opposer does not intend to provide written responses to our requests, please advise so that we may revisit this issue 
with the Board.  Otherwise, please let us know the date that we should expect to receive responses drafted in good faith 
so that we can look ahead to schedule a possible meet‐and‐confer conference. 

  

Finally, regarding Unilever’s responses to Opposer’s requests, we are prepared to discuss those any time you 
wish.  Please let us know which requests you would like to discuss and we can set up a mutually agreeable time the 
week of December 1st. 

  

Regards, 

  

‐‐ Wm. Merone 

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Monday, November 24, 2014 4:38 PM 

 

To: Merone, William 

Cc: Reichman, Jonathan 

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The motion to compel was denied.  

  

A supplement was provided that we believed was needed to clarify some issues ("as needed").  

  

My client realizes fully that failure to provide information in disclosures or in response to discovery 
requests may mean that he is estopped from using it later.  
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On the subject of discovery, I believe that you have not fully responded to our discovery requests. Are 
you willing to be estopped if you do not provide them now? I don't know that the Board will be 
entertained by the lyrics to songs and the sketches provided. Lack of bona fide intent is shown by 
lack of documents, it is the easiest way to show it.  

  

Wendy 

  

On Mon, Nov 24, 2014 at 3:11 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

I acknowledge receipt of your client’s “Supplemental Disclosure.”  However, I have not yet received amended responses 
to our written discovery requests.  Please advise when we should expect to receive that material.  As I noted, if we could 
receive responses by December 1st, we could meet and confer later that week. 

  

Regarding your statement that that “[t]he Board recommended that [your] client do further supplemental  disclosures 
regarding his use of DIZZY,” I am not aware of any such statement in the Board’s order.  Regardless, providing further 
disclosure does not relieve Opposer from his obligation to respond to the written discovery requests (including, but not 
limited to, the interrogatories).  To the contrary, the Board clearly stated that “Opposer has a duty to correct or 
supplement his discovery responses as needed,” citing to Federal Rule 26(e).  See Order, p. 8 (emphasis added).  In 
other words, the Board (like Applicant) is expecting that Opposer will serve amended responses to the pending 
discovery requests now that Opposer’s overarching relevancy objection has been rejected.  See Order, p. 6 (noting that 
Opposer is “required to respond to discovery requests and produce documents”) (emphasis added).  After Opposer has 
served his responses, the parties can then hold a conference to discuss any objections raised with the goal of arriving at 
mutual agreement as to the scope of Opposer’s obligations. 

  

Please therefore advise when we can expect to receive amended responses both to Applicant’s First Set of Document 
Request and to Applicant’s First Set of Interrogatories.   

  

Regards, 

  

‐‐ William Merone 
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William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 

  

  

  

  

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Friday, November 21, 2014 12:04 PM 
To:  Merone, William 
Cc:  Reichman, Jonathan 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The Board recommended that my client do further supplemental disclosures regarding his use of 
DIZZY as a competitor in the years before the filing of the opposition. Attached is a declaration with 
samples of use from Beau Tardy in response to the Board's suggestion. 

  



6

For your convenience I saved this in a reduced format so that it could be viewed all as one file and so 
that it could be transmitted via email rather than CDs.  

  

Wendy 

  

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

In the wake of the Board’s order of November 14
th

, I wished to follow up with you and arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests.  As you are aware, the Board explained that 

your client’s objection on the overarching ground of relevance was not well taken, noting that “Opposer brought 

this case and, in doing so, should have expected that he would be required to respond to discovery requests and 

produce documents to support the allegations upon which [sic] relies to plead standing and claims herein.”  (p. 

6).  At that same time, though, the Board signaled that certain Wild Brain requests were “clearly excessive,” 

particularly those that were unlimited in time. 

  

With the above in mind, and considering the short time remaining for discovery, I believe that the most logical 

way to proceed would be for Opposer to withdraw his relevance objections and to respond to each request 

anew, noting, if applicable, for which of the requests it would be unduly burdensome to provide a complete 

response.  For its part, Wild Brain will stand ready to modify any overly broad requests (particularly those 

identified by the Board) and will work with Opposer on an acceptable scope of response, which we can do by 

way of a traditional discovery conference.  Furthermore, and as the Board noted, it would be proper for Opposer 

to produce “representative samples” of responsive documents in situations where the volume of responsive 

documents is otherwise voluminous, and if there are any requests for which no responsive documents exist, it 

would benefit all and simplify things if Opposer simply noted that fact in his formal response. 

  

If this is acceptable, please let me know and confirm when we should expect to receive your revised discovery 

responses.  I would suggest that a week should be long enough, although with the holidays I see no reason not 

to extend the time until Monday, December 1st
.  That way we could look to hold a discovery conference during 

the latter part of that week and still leave sufficient time before the close of discovery for further motion 

practice should it be needed. 

  

I look forward to your response. 

  

-- Wm. Merone 



7

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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Merone, William

From: wspnjpls@gmail.com on behalf of Wendy Peterson <wsp@njpls.com>

Sent: Wednesday, November 26, 2014 10:19 AM

To: Merone, William; Reichman, Jonathan

Subject: Your email

Dear Mr. Merone, 
 
I got you last email but I'm not going to open it until I return from Chicago. 
 
Please consider what I have proposed many times before: If you believe that there are some 
remaining issues regarding discovery, I would be pleased to discuss both parties production with the 
Board attorney. They are experts in these issues and any real concerns could be addressed and 
dealt with. Your multiple refusals to respond to our discovery requests are well documented. My 
multiple requests to take our meet and conver a step higher and meet with the Board attorney lead 
me to presume that all of your emails and objections are just for purposes of harassment and NOT for 
any real good faith attempt to resolve the issues. There are only so many ways for me to say that 
every document has been disclosed. There are no surprises coming. Standing is a very low threshold 
and my client will either make it or he won't. 
 
I hope that you have a wonderful Thanksgiving. I plan to! 
 
Wendy 
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Merone, William

From: Wendy Peterson <wspnjpls@gmail.com>

Sent: Monday, December 01, 2014 10:12 AM

To: Merone, William

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896)

Mr. Merone, 
 
Please address your own failures to provide relevant discovery. 
 
Wendy Peterson 
 

On Tue, Nov 25, 2014 at 2:12 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

We, of course, are aware of Opposer’s May 2014 responses, which we attached as Exhibits D and E to our Motion to 
Compel (D.I. 39).  If you review Opposer’s Responses to Interrogatories (see id., Ex. E), however, you will note that 
Opposer did not provide written answers to any of the interrogatories we posed.  Instead, Opposer simply raised the 
same “relevance” objection again and again. 

  

Moreover, the Board was well aware of Opposer’s responses when it issued its Nov. 14th order.  See D.I. 43, p. 6 
(observing that “[i]n response to the vast majority of Applicant’s interrogatories, Opposer set forth essentially identical 
objections that each request is ‘neither relevant to the claims or defense of any party or the subject matter involved in 
this  opposition, nor reasonably calculated to lead to the discovery of admissible evidence’”).  As the Board found, 
though, “[s]uch responses indicate a failure to participate in good faith in the discovery process in this case.”  See id. 
(emphasis added); see also id. (“Opposer brought this case and, in doing so, should have expected that he would be 
required to respond to discovery requests and produce documents to support the allegations upon which relies to plead 
standing and claims herein.”). 

  

Pursuant to Federal Rule 33(b), Opposer must therefore now provide an answer to each interrogatory, separately, in 
writing, and under oath.   Opposer’s continued to refusal to do so is both unwarranted and sanctionable under Rule 37. 

  

Indeed, I note that the Board has already given Opposer instructions as to what he must do when answering certain 
interrogatories.  For example, the Board has said that Opposer does not need to “identify [his] customers” in response 
to Rog. No. 4.  See D.I. 43, p. 7.  As a result, we will accept from Opposer an answer in which he identifies every “type” of 
retail outlet (e.g., department store, grocery store, music store, online retailer) through which any of his “DIZZY” goods 
or services have been offered , distributed, or sold since 2009, along with a description of the various goods and services 
offered, distributed, or sold through each of those types of outlets, along with the particular dates relating thereto. 
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For Rog. No. 6 and Rog. No. 8, the Board stated that Opposer may respond by providing revenue and advertising figures 
as “annual figures in round numbers for each year since 2009 ….”  D.I. 43, p. 7.  And when answering Rog. No. 7, 
Opposer is to “identify the states in which he has distributed, sold, or offered for sale goods or services under the 
pleaded mark for each year since 2009.”  See D.I. 43, p. 8.  We thus expect to see that information set forth in Opposer’s 
responses as well. 

  

As to the remaining interrogatories, Unilever is prepared to discuss them (as well as the outstanding document 
requests), consistent with the Board’s order.  If Opposer does not intend to answer each interrogatory in full, however, 
he must first state “with specificity” why he is not doing so, see Fed. R. Civ. P. 33(b)(4), thus allowing the parties to have 
meaning discussions and address any legitimate concerns. 

  

Thus, we will ask you once again to clearly state whether Opposer will be serving answers and amended responses to 
the propounded discovery request and when we can expect to receive them.   With discovery set to close at the end of 
December, we need to get this process moving and resolved.   

Regards, 

‐‐ Wm. Merone 

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Tuesday, November 25, 2014 12:27 PM 
To:  Merone, William 

 

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear William, 

  

I served the responses to interrogatories and document requests on May 14, 2014. Are you claiming 
that you did not receive these? 

  

You have every document that Opposer will be relying on to show standing. The rest of the 
proceeding is all about your client. 

  

Wendy 
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On Tue, Nov 25, 2014 at 10:24 AM, Merone, William <WMerone@kenyon.com> wrote: 

  

Ms. Peterson: 

  

Thank you for your reply.  Opposer’s supplement, however, is not a substitute for written discovery responses.  Opposer 
has not provided answers to our First Set of Interrogatories, nor has he represented that he will produce all documents 
in his possession, custody, or control that are responsive to our Document Requests. 

  

If your client’s position is that he does not need to provide written answers to our interrogatories, please state the basis 
for that belief.  The obligations imposed by the Federal Rules apply fully to Board proceedings, and Rule 33(b) requires a 
party to answer each interrogatory, to the extent it is not objected to, “separately and fully in writing under 
oath.”  Opposer has not done that.  (Furthermore, the Board has already addressed the overarching “relevancy” 
objection he previously raised).  

  

Similarly, Rule 34(b), which governs documents requests, states that “the party to whom the request is directed must 
respond in writing” and must “either state that inspection and related activities [e.g., copying] will be permitted as 
requested or state an objection to the request, including the reasons.”  Opposer has not done that either, and Opposer’s 
supplemental production is not a substitute. 

  

While you write that you client “realizes fully that failure to provide information in disclosures or in response to 
discovery requests may mean that he is estopped from using it later,” that does not justify his refusal to participate in 
the discovery process.  And while we stand ready to review Opposer’s written responses and to confer with you in good 
faith about the interrogatories and requests (which is what the Board expects), and to narrow them where applicable, 
we cannot do that until Opposer serves formal, written responses as required by the Federal Rules. 

  

If Opposer does not intend to provide written responses to our requests, please advise so that we may revisit this issue 
with the Board.  Otherwise, please let us know the date that we should expect to receive responses drafted in good faith 
so that we can look ahead to schedule a possible meet‐and‐confer conference. 

  

Finally, regarding Unilever’s responses to Opposer’s requests, we are prepared to discuss those any time you 
wish.  Please let us know which requests you would like to discuss and we can set up a mutually agreeable time the 
week of December 1st. 

  

Regards, 
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‐‐ Wm. Merone 

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Monday, November 24, 2014 4:38 PM 

 

To: Merone, William 

Cc: Reichman, Jonathan 

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The motion to compel was denied.  

  

A supplement was provided that we believed was needed to clarify some issues ("as needed").  

  

My client realizes fully that failure to provide information in disclosures or in response to discovery 
requests may mean that he is estopped from using it later.  

  

On the subject of discovery, I believe that you have not fully responded to our discovery requests. Are 
you willing to be estopped if you do not provide them now? I don't know that the Board will be 
entertained by the lyrics to songs and the sketches provided. Lack of bona fide intent is shown by 
lack of documents, it is the easiest way to show it.  

  

Wendy 

  

On Mon, Nov 24, 2014 at 3:11 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 
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I acknowledge receipt of your client’s “Supplemental Disclosure.”  However, I have not yet received amended responses 
to our written discovery requests.  Please advise when we should expect to receive that material.  As I noted, if we could 
receive responses by December 1st, we could meet and confer later that week. 

  

Regarding your statement that that “[t]he Board recommended that [your] client do further supplemental  disclosures 
regarding his use of DIZZY,” I am not aware of any such statement in the Board’s order.  Regardless, providing further 
disclosure does not relieve Opposer from his obligation to respond to the written discovery requests (including, but not 
limited to, the interrogatories).  To the contrary, the Board clearly stated that “Opposer has a duty to correct or 
supplement his discovery responses as needed,” citing to Federal Rule 26(e).  See Order, p. 8 (emphasis added).  In 
other words, the Board (like Applicant) is expecting that Opposer will serve amended responses to the pending 
discovery requests now that Opposer’s overarching relevancy objection has been rejected.  See Order, p. 6 (noting that 
Opposer is “required to respond to discovery requests and produce documents”) (emphasis added).  After Opposer has 
served his responses, the parties can then hold a conference to discuss any objections raised with the goal of arriving at 
mutual agreement as to the scope of Opposer’s obligations. 

  

Please therefore advise when we can expect to receive amended responses both to Applicant’s First Set of Document 
Request and to Applicant’s First Set of Interrogatories.   

  

Regards, 

  

‐‐ William Merone 

  

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 



6

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 

  

  

  

  

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Friday, November 21, 2014 12:04 PM 
To:  Merone, William 
Cc:  Reichman, Jonathan 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The Board recommended that my client do further supplemental disclosures regarding his use of 
DIZZY as a competitor in the years before the filing of the opposition. Attached is a declaration with 
samples of use from Beau Tardy in response to the Board's suggestion. 

  

For your convenience I saved this in a reduced format so that it could be viewed all as one file and so 
that it could be transmitted via email rather than CDs.  

  

Wendy 

  

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

In the wake of the Board’s order of November 14
th

, I wished to follow up with you and arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests.  As you are aware, the Board explained that 

your client’s objection on the overarching ground of relevance was not well taken, noting that “Opposer brought 
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this case and, in doing so, should have expected that he would be required to respond to discovery requests and 

produce documents to support the allegations upon which [sic] relies to plead standing and claims herein.”  (p. 

6).  At that same time, though, the Board signaled that certain Wild Brain requests were “clearly excessive,” 

particularly those that were unlimited in time. 

  

With the above in mind, and considering the short time remaining for discovery, I believe that the most logical 

way to proceed would be for Opposer to withdraw his relevance objections and to respond to each request 

anew, noting, if applicable, for which of the requests it would be unduly burdensome to provide a complete 

response.  For its part, Wild Brain will stand ready to modify any overly broad requests (particularly those 

identified by the Board) and will work with Opposer on an acceptable scope of response, which we can do by 

way of a traditional discovery conference.  Furthermore, and as the Board noted, it would be proper for Opposer 

to produce “representative samples” of responsive documents in situations where the volume of responsive 

documents is otherwise voluminous, and if there are any requests for which no responsive documents exist, it 

would benefit all and simplify things if Opposer simply noted that fact in his formal response. 

  

If this is acceptable, please let me know and confirm when we should expect to receive your revised discovery 

responses.  I would suggest that a week should be long enough, although with the holidays I see no reason not 

to extend the time until Monday, December 1st
.  That way we could look to hold a discovery conference during 

the latter part of that week and still leave sufficient time before the close of discovery for further motion 

practice should it be needed. 

  

I look forward to your response. 

  

-- Wm. Merone 

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 
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This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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Merone, William

From: Merone, William

Sent: Tuesday, December 02, 2014 10:07 AM

To: Wendy Peterson

Cc: Reichman, Jonathan

Subject: RE: Tardy v. Wild Brain (Opp. No. 91205896)

Ms. Peterson:  
 
As I  wrote in my Nov. 25th email (below), we are certainly willing to discuss Applicant's discovery responses with 
you.  However, you have not identified which of Applicant's responses were supposedly improper and (equally important) 
why.  Applicant's position is that its objections and responses were proper, as was its production. 
 
The fact that you wish to raise concerns over Applicant's responses, though, does not excuse Opposer from 
supplementing his own discovery responses.  See TBMP 403.03.  Thus, my question, which I  have asked several times 
now, but to which you have not yet responded, still stands:  Will Opposer will be serving answers to our 
interrogatories and amended responses to our document requests? 
 
At this point, I  must insist that you provide a yes/no answer. 
 
As concerns the interrogatories, Opposer's obligation, as I 've discussed, is to provide written answers (signed under 
oath), subject to the modifications in my previous email (and in the Board's order).  See Fed. R. Civ. P. 33(b). 
 
Regarding the document requests, Opposer must agree to produce all documents in his possession, custody, or control 
that are responsive the requests or else stand on one or more previously-stated objections (if any), which can then be 
tested on a motion to compel.  See Fed. R. Civ. P. 34(b)(2)(B).  Opposer's representation that he has produced all of the 
documents on which he "will be relying to show standing" does not justify him withholding otherwise responsive 
documents, assuming any further documents exist.  This is discovery, not trial. 
 
As I  have repeatedly stated, we are prepared to discuss the scope of Applicant's requests with you, but it is incumbent on 
Opposer first to respond to those requests.  Please let us know what Opposer intends to do. 
 
Regards, 
 
William Merone 
 
 

From:  Wendy Peterson [wspnjpls@gmail.com]  
Sent:  Monday, December 01, 2014 10:11 AM 
To:  Merone, William 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 

Mr. Merone, 
 
Please address your own failures to provide relevant discovery. 
 
Wendy Peterson 
 

On Tue, Nov 25, 2014 at 2:12 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 
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We, of course, are aware of Opposer’s May 2014 responses, which we attached as Exhibits D and E to our Motion to 
Compel (D.I. 39).  If you review Opposer’s Responses to Interrogatories (see id., Ex. E), however, you will note that 
Opposer did not provide written answers to any of the interrogatories we posed.  Instead, Opposer simply raised the 
same “relevance” objection again and again. 

  

Moreover, the Board was well aware of Opposer’s responses when it issued its Nov. 14th order.  See D.I. 43, p. 6 
(observing that “[i]n response to the vast majority of Applicant’s interrogatories, Opposer set forth essentially identical 
objections that each request is ‘neither relevant to the claims or defense of any party or the subject matter involved in 
this  opposition, nor reasonably calculated to lead to the discovery of admissible evidence’”).  As the Board found, 
though, “[s]uch responses indicate a failure to participate in good faith in the discovery process in this case.”  See id. 
(emphasis added); see also id. (“Opposer brought this case and, in doing so, should have expected that he would be 
required to respond to discovery requests and produce documents to support the allegations upon which relies to plead 
standing and claims herein.”). 

  

Pursuant to Federal Rule 33(b), Opposer must therefore now provide an answer to each interrogatory, separately, in 
writing, and under oath.   Opposer’s continued to refusal to do so is both unwarranted and sanctionable under Rule 37. 

  

Indeed, I note that the Board has already given Opposer instructions as to what he must do when answering certain 
interrogatories.  For example, the Board has said that Opposer does not need to “identify [his] customers” in response 
to Rog. No. 4.  See D.I. 43, p. 7.  As a result, we will accept from Opposer an answer in which he identifies every “type” of 
retail outlet (e.g., department store, grocery store, music store, online retailer) through which any of his “DIZZY” goods 
or services have been offered , distributed, or sold since 2009, along with a description of the various goods and services 
offered, distributed, or sold through each of those types of outlets, along with the particular dates relating thereto. 

  

For Rog. No. 6 and Rog. No. 8, the Board stated that Opposer may respond by providing revenue and advertising figures 
as “annual figures in round numbers for each year since 2009 ….”  D.I. 43, p. 7.  And when answering Rog. No. 7, 
Opposer is to “identify the states in which he has distributed, sold, or offered for sale goods or services under the 
pleaded mark for each year since 2009.”  See D.I. 43, p. 8.  We thus expect to see that information set forth in Opposer’s 
responses as well. 

  

As to the remaining interrogatories, Unilever is prepared to discuss them (as well as the outstanding document 
requests), consistent with the Board’s order.  If Opposer does not intend to answer each interrogatory in full, however, 
he must first state “with specificity” why he is not doing so, see Fed. R. Civ. P. 33(b)(4), thus allowing the parties to have 
meaning discussions and address any legitimate concerns. 

  

Thus, we will ask you once again to clearly state whether Opposer will be serving answers and amended responses to 
the propounded discovery request and when we can expect to receive them.   With discovery set to close at the end of 
December, we need to get this process moving and resolved.   
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Regards, 

‐‐ Wm. Merone 

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Tuesday, November 25, 2014 12:27 PM 
To:  Merone, William 

 

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear William, 

  

I served the responses to interrogatories and document requests on May 14, 2014. Are you claiming 
that you did not receive these? 

  

You have every document that Opposer will be relying on to show standing. The rest of the 
proceeding is all about your client. 

  

Wendy 

  

On Tue, Nov 25, 2014 at 10:24 AM, Merone, William <WMerone@kenyon.com> wrote: 

  

Ms. Peterson: 

  

Thank you for your reply.  Opposer’s supplement, however, is not a substitute for written discovery responses.  Opposer 
has not provided answers to our First Set of Interrogatories, nor has he represented that he will produce all documents 
in his possession, custody, or control that are responsive to our Document Requests. 

  

If your client’s position is that he does not need to provide written answers to our interrogatories, please state the basis 
for that belief.  The obligations imposed by the Federal Rules apply fully to Board proceedings, and Rule 33(b) requires a 
party to answer each interrogatory, to the extent it is not objected to, “separately and fully in writing under 
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oath.”  Opposer has not done that.  (Furthermore, the Board has already addressed the overarching “relevancy” 
objection he previously raised).  

  

Similarly, Rule 34(b), which governs documents requests, states that “the party to whom the request is directed must 
respond in writing” and must “either state that inspection and related activities [e.g., copying] will be permitted as 
requested or state an objection to the request, including the reasons.”  Opposer has not done that either, and Opposer’s 
supplemental production is not a substitute. 

  

While you write that you client “realizes fully that failure to provide information in disclosures or in response to 
discovery requests may mean that he is estopped from using it later,” that does not justify his refusal to participate in 
the discovery process.  And while we stand ready to review Opposer’s written responses and to confer with you in good 
faith about the interrogatories and requests (which is what the Board expects), and to narrow them where applicable, 
we cannot do that until Opposer serves formal, written responses as required by the Federal Rules. 

  

If Opposer does not intend to provide written responses to our requests, please advise so that we may revisit this issue 
with the Board.  Otherwise, please let us know the date that we should expect to receive responses drafted in good faith 
so that we can look ahead to schedule a possible meet‐and‐confer conference. 

  

Finally, regarding Unilever’s responses to Opposer’s requests, we are prepared to discuss those any time you 
wish.  Please let us know which requests you would like to discuss and we can set up a mutually agreeable time the 
week of December 1st. 

  

Regards, 

  

‐‐ Wm. Merone 

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Monday, November 24, 2014 4:38 PM 

 

To: Merone, William 

Cc: Reichman, Jonathan 

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896) 
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Dear Mr. Merone, 

  

The motion to compel was denied.  

  

A supplement was provided that we believed was needed to clarify some issues ("as needed").  

  

My client realizes fully that failure to provide information in disclosures or in response to discovery 
requests may mean that he is estopped from using it later.  

  

On the subject of discovery, I believe that you have not fully responded to our discovery requests. Are 
you willing to be estopped if you do not provide them now? I don't know that the Board will be 
entertained by the lyrics to songs and the sketches provided. Lack of bona fide intent is shown by 
lack of documents, it is the easiest way to show it.  

  

Wendy 

  

On Mon, Nov 24, 2014 at 3:11 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

I acknowledge receipt of your client’s “Supplemental Disclosure.”  However, I have not yet received amended responses 
to our written discovery requests.  Please advise when we should expect to receive that material.  As I noted, if we could 
receive responses by December 1st, we could meet and confer later that week. 

  

Regarding your statement that that “[t]he Board recommended that [your] client do further supplemental  disclosures 
regarding his use of DIZZY,” I am not aware of any such statement in the Board’s order.  Regardless, providing further 
disclosure does not relieve Opposer from his obligation to respond to the written discovery requests (including, but not 
limited to, the interrogatories).  To the contrary, the Board clearly stated that “Opposer has a duty to correct or 
supplement his discovery responses as needed,” citing to Federal Rule 26(e).  See Order, p. 8 (emphasis added).  In 
other words, the Board (like Applicant) is expecting that Opposer will serve amended responses to the pending 
discovery requests now that Opposer’s overarching relevancy objection has been rejected.  See Order, p. 6 (noting that 
Opposer is “required to respond to discovery requests and produce documents”) (emphasis added).  After Opposer has 
served his responses, the parties can then hold a conference to discuss any objections raised with the goal of arriving at 
mutual agreement as to the scope of Opposer’s obligations. 
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Please therefore advise when we can expect to receive amended responses both to Applicant’s First Set of Document 
Request and to Applicant’s First Set of Interrogatories.   

  

Regards, 

  

‐‐ William Merone 

  

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 

  

  

  

  

  

  

From:  Wendy Peterson [mailto:wspnjpls@gmail.com]   
Sent:  Friday, November 21, 2014 12:04 PM 



7

To:  Merone, William 
Cc:  Reichman, Jonathan 
Subject:  Re: Tardy v. Wild Brain (Opp. No. 91205896) 

  

Dear Mr. Merone, 

  

The Board recommended that my client do further supplemental disclosures regarding his use of 
DIZZY as a competitor in the years before the filing of the opposition. Attached is a declaration with 
samples of use from Beau Tardy in response to the Board's suggestion. 

  

For your convenience I saved this in a reduced format so that it could be viewed all as one file and so 
that it could be transmitted via email rather than CDs.  

  

Wendy 

  

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

In the wake of the Board’s order of November 14
th

, I wished to follow up with you and arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests.  As you are aware, the Board explained that 

your client’s objection on the overarching ground of relevance was not well taken, noting that “Opposer brought 

this case and, in doing so, should have expected that he would be required to respond to discovery requests and 

produce documents to support the allegations upon which [sic] relies to plead standing and claims herein.”  (p. 

6).  At that same time, though, the Board signaled that certain Wild Brain requests were “clearly excessive,” 

particularly those that were unlimited in time. 

  

With the above in mind, and considering the short time remaining for discovery, I believe that the most logical 

way to proceed would be for Opposer to withdraw his relevance objections and to respond to each request 

anew, noting, if applicable, for which of the requests it would be unduly burdensome to provide a complete 

response.  For its part, Wild Brain will stand ready to modify any overly broad requests (particularly those 

identified by the Board) and will work with Opposer on an acceptable scope of response, which we can do by 

way of a traditional discovery conference.  Furthermore, and as the Board noted, it would be proper for Opposer 

to produce “representative samples” of responsive documents in situations where the volume of responsive 

documents is otherwise voluminous, and if there are any requests for which no responsive documents exist, it 

would benefit all and simplify things if Opposer simply noted that fact in his formal response. 
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If this is acceptable, please let me know and confirm when we should expect to receive your revised discovery 

responses.  I would suggest that a week should be long enough, although with the holidays I see no reason not 

to extend the time until Monday, December 1st
.  That way we could look to hold a discovery conference during 

the latter part of that week and still leave sufficient time before the close of discovery for further motion 

practice should it be needed. 

  

I look forward to your response. 

  

-- Wm. Merone 

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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Merone, William

From: Wendy Peterson <wspnjpls@gmail.com>

Sent: Wednesday, December 03, 2014 1:51 PM

To: Merone, William; Reichman, Jonathan

Subject: Re: Tardy v. Wild Brain (Opp. No. 91205896)

Attachments: Updated Supplemental Disclosure Beau Tardy with updated Exhibits.pdf

Mr. Merone, 
 
We have updated the Supplemental Disclosure with the signed and sworn statement: 1.      I have 
searched my records to provide responsive documents and answers to all of the discovery requests 
by Applicant. This declaration contains all the additional information and documents available that will 
be used by Opposer except that information already provided in initial disclosures and already 
provided in discovery responses. This declaration is being provided in response to a duty to 
supplement discovery responses in a timely manner because Opposer has learned that in some 
material respect the previous disclosures or responses may have been incomplete. This corrective 
information is being made known to Applicant as a part of the discovery process in writing under Fed. 
R. Civ. P. 26(e)(1)(A). HUNTER INDUSTRIES v. THE TORO COMPANY, 91203612 (TTAB 2014). 
 
A disclosure that addresses corrective information does not have to take the form of an interrogatory 
response. Other than this additional paragraph, there are a few additional exhibit pages regarding 
Dizzy TV added at the end. Case law and Fed. R. Civ. P. 26(e)(1)(A) supports that this is a good faith 
and appropriate response. 
 
Wendy 
 
T 

 

On Tue, Nov 18, 2014 at 1:26 PM, Merone, William <WMerone@kenyon.com> wrote: 

Ms. Peterson: 

  

In the wake of the Board’s order of November 14
th

, I wished to follow up with you and arrange a process for 

securing responses to Wild Brain’s outstanding discovery requests.  As you are aware, the Board explained that 

your client’s objection on the overarching ground of relevance was not well taken, noting that “Opposer brought 

this case and, in doing so, should have expected that he would be required to respond to discovery requests and 

produce documents to support the allegations upon which [sic] relies to plead standing and claims herein.”  (p. 

6).  At that same time, though, the Board signaled that certain Wild Brain requests were “clearly excessive,” 

particularly those that were unlimited in time. 

  

With the above in mind, and considering the short time remaining for discovery, I believe that the most logical 

way to proceed would be for Opposer to withdraw his relevance objections and to respond to each request 

anew, noting, if applicable, for which of the requests it would be unduly burdensome to provide a complete 

response.  For its part, Wild Brain will stand ready to modify any overly broad requests (particularly those 
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identified by the Board) and will work with Opposer on an acceptable scope of response, which we can do by 

way of a traditional discovery conference.  Furthermore, and as the Board noted, it would be proper for Opposer 

to produce “representative samples” of responsive documents in situations where the volume of responsive 

documents is otherwise voluminous, and if there are any requests for which no responsive documents exist, it 

would benefit all and simplify things if Opposer simply noted that fact in his formal response. 

  

If this is acceptable, please let me know and confirm when we should expect to receive your revised discovery 

responses.  I would suggest that a week should be long enough, although with the holidays I see no reason not 

to extend the time until Monday, December 1st
.  That way we could look to hold a discovery conference during 

the latter part of that week and still leave sufficient time before the close of discovery for further motion 

practice should it be needed. 

  

I look forward to your response. 

  

-- Wm. Merone 

  

  

William M. Merone  

Counsel | Trademarks & Copyrights 

Kenyon & Kenyon LLP  

1500 K Street, NW | Washington, DC 20005-1257 

202.220.4270 Office | 202.220.4201 Fax   

wmerone@kenyon.com | www.kenyon.com 

  

______________________ 

This message, including any attachments, may contain confidential, attorney-client privileged, attorney work product, or business 

confidential information, and is only for the use of the intended recipient(s). Any review, use or distribution by others is prohibited. If 

you are not the intended recipient, please contact the sender and delete all copies. 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

Opposition Proceeding 91205896 

In the matter of Trademark Application No. 85509929    

For the mark: DIZZY 

Published for Opposition Date: June 5, 2012 

Beau Tardy, Opposer/Opposer 

v. 

Wild Brain Entertainment, Inc., Applicant  

 

SUPPLEMENTAL DISCLOSURE: BEAU TARDY DECLARATION 

I, Beau Tardy, declare that I am the owner and creator of the DIZZY mark and am 

authorized to make this declaration. I declare further that these statements were made with 

the knowledge that willful false statements and the like are punishable by fine or 

imprisonment, or both, under Section 1001 of Title 18 of the United States Code, and that 

such willful false statements may jeopardize the validity of this application and any 

registration resulting therefrom. 

 

1. On March 31, 2006 my name was officially changed from Jean-Marie Ledoux Tardy 

to Beau Ledoux Tardy in the Superior Court of New Jersey, Middlesex County. 
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Therefore any reference to Jean-Marie Tardy, or Jean Tardy in official documents 

prior to 2006 refer directly to me, Beau Tardy.  

 

2. I am the creator and owner of the Dizzy trademark and associated IP. In 1994 I 

created the Dizzy brand name for my company Dizzy Productions and paid New 

York state and federal taxes as d/b/a Dizzy Productions. In 1997, Dizzy Productions 

was changed to Dizzy Worldwide Corp. and was incorporated in the state of New 

York. The only officers were my wife Mara Marich and myself. We never sold 

stock nor hired other board members or officers. Hence all IP developed by and for 

Dizzy Worldwide Corp. belonged to and still belongs to my wife and myself.  

 

3. In 2000, we moved to Sydney, Australia to open a second international branch of 

Dizzy Worldwide Corp. We were issued a Certificate of Registration of a Foreign 

Company by the Australian Securities and Investment Commission in August 2000. 

Our Sydney office handled clients in Asia-Pacific garnering an Australian Television 

Award for Best Commercial Direction.   

 

4. In 2007, we incorporated under a new name, Aquarium Creative Agency in the state 

of New Jersey. Again, no other officers besides Mara Marich and myself ever owned 

or ran the business.  
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5. Currently, Mara Marich and I still own all the Dizzy assets. We continue to develop 

and utilize the Dizzy trade name and cat character in business, particularly on the web 

and on TV, YouTube, Vimeo and Roku.  

 

6. 2006-2012: In 2006 I developed the cartoons called Dizzy Flashtoons, which were 

pitched to MTV. I created a web domain called Dizzycartoons.com and posted them 

online. I also registered the domain Dizzytv.com for streaming media. In 2006 Dizzy 

Worldwide won a Communicators Award for animation for an MTV commercial.  

 

7. In 2007 the online store Dizzyshop.com was created to sell t-shirts, posters, stickers, 

music cds and video dvds. In 2007 Dizzy Worldwide won a silver Telly Award. 

 

8. In 2008, more Dizzy Flashtoons were created but were not posted online in an effort 

to sell them to a network before self-publishing them. The web domain 

Dizzyville.com was created along with the concept for an online computer game 

called Dizzyville. Interestingly, in a successful online bidding process, the domain 

Dizzyville.com was wrested away from a competitor who was attempting to create a 

similarly named service. Our websites, Dizzyshop.com, Dizzyworldwide.com, 

Dizzythecat.com, Dizzycartoons.com and Dizzytv.com continued to receive traffic. 

The Dizzy name and cartoon character were used on TV shows broadcast to air on 

Princeton TV 30 and streamed online through Ustream. 
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9. In 2009, we continued to do business as Dizzy Worldwide as a d/b/a and mainly 

focused on websites and online content as evidenced by advertising revenue from 

Google. We created and sold music cds of the music that was aired on Dizzy TV. 

These were sold on Dizzyshop.com as well as Bandcamp. We continued to broadcast 

Dizzy TV on channel 30 and Ustream. 

 

10. In 2010 we registered the domain name Dizzycomics.com in order to publish comics 

online. Downloadable music was made available on Bandcamp. We continued to 

stream on Ustream and to sell posters and t-shirts on Dizzyshop.com. 

 

11. In 2011, we continued to stream content on Ustream and Dizzytv.com and posted 

videos to YouTube and Vimeo under the Dizzy name. Efforts were being made to 

develop Dizzycomics.com to post comics online and trials were being made to 

publish comics on the Amazon Kindle under a different name. 

 

12. In 2012 a Dizzy TV dvd was released. The websites Dizzythecat.com, Dizzytv.com, 

Dizzyville.com, Dizzyshop.com, Dizzyworldwide.com and Dizzycartoons.com were 

all maintained and continued to receive traffic. More videos were posted on YouTube 

and Vimeo and streamed on Ustream.  

 

13. In 2013-2014, Dizzy Comics began to be published in newspaper format in the 

Houston area. Dizzy videos were created and displayed at the Museum of Modern Art 

in New York for the MoMA PopRally. Dizzy Flashtoons were pitched to 





Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 6 
 

CERTIFICATE OF SERVICE 

 

I hereby certify that on November 21, 2014, the foregoing was served upon Applicant’s 

attorney by email to:  

JONATHAN D REICHMAN 

KENYON & KENYON LLP 

jreichman@kenyon.com, wmerone@kenyon.com, nsardesai@kenyon.com, 

tmdocketny@kenyon.com 

 

By:  /Wendy Peterson/      Date: November 21, 2014 

Wendy Peterson, Attorney for Opposer, Beau Tardy 
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JUNGLE, ZOMBIE BOY,

THE AMAIZING JIM CORN
and somuch more to come!

You canonly getthem hereor
at _.diZZ)"coml ....com.
U your paper doesn'tcarry
DizzJ' Coml..., askthem to!

Tell uswhat you think
at _.dizz7coml....com!

* * *

EVER SINcE
-rHEY STARTED S£LLING
PRE- R\ PPE D, PRE - FADE: D

DESIGNER J£ANS
IN MALL.S.'

3.

DOWN:
1. Wonder
2. Digit
3. (She)ep

WORD! ANSWERS:

333·f 3M3·f
MOM·Z 30L·Z

3L't·1 3M't·1
:SSOI;K)'t NMOa

Dizzy Comics,the 'cat' logo,
Icecubes,Urban Jungle, Zombie
Boy, The Amaizing Jim Corn,
Word! are trademark and copy-
right properties of their ｲ ･ ｳ ｾ ｴ ｩ ｶ ･
authors and cannot be copiedor
re-distributed in any media with-
out prior written consent.
All rights reserved.© and ™ 2014
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0
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3.

ACROSS:
1. Full
2. Surprised
3. Scared
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Beau Tardy, Opposer v. Wild Brain Entertainment, Inc., Applicant 91205896 Page 1 
 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

Opposition Proceeding 91205896 

In the matter of Trademark Application No. 85509929    

For the mark: DIZZY 

Published for Opposition Date: June 5, 2012 

Beau Tardy, Opposer/Opposer 

v. 

Wild Brain Entertainment, Inc., Applicant  

 

SUPPLEMENTAL DISCLOSURE: BEAU TARDY DECLARATION 

I, Beau Tardy, declare that I am the owner and creator of the DIZZY mark and am 

authorized to make this declaration. I declare further that these statements were made with 

the knowledge that willful false statements and the like are punishable by fine or 

imprisonment, or both, under Section 1001 of Title 18 of the United States Code, and that 

such willful false statements may jeopardize the validity of this application and any 

registration resulting therefrom. 

 

1. I have searched my records to provide responsive documents and answers to all of the 

discovery requests by Applicant. This declaration contains all the additional 

information and documents available that will be used by Opposer except that 
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information already provided in initial disclosures and already provided in discovery 

responses. This declaration is being provided in response to a duty to supplement 

discovery responses in a timely manner because Opposer has learned that in some 

material respect the previous disclosures or responses may have been incomplete. 

This corrective information is being made known to Applicant as a part of the 

discovery process in writing under Fed. R. Civ. P. 26(e)(1)(A). HUNTER 

INDUSTRIES v. THE TORO COMPANY, 91203612 (TTAB 2014). 

 

2. On March 31, 2006 my name was officially changed from Jean-Marie Ledoux Tardy 

to Beau Ledoux Tardy in the Superior Court of New Jersey, Middlesex County. 

Therefore any reference to Jean-Marie Tardy, or Jean Tardy in official documents 

prior to 2006 refer directly to me, Beau Tardy.  

 

3. I am the creator and owner of the Dizzy trademark and associated IP. In 1994 I 

created the Dizzy brand name for my company Dizzy Productions and paid New 

York state and federal taxes as d/b/a Dizzy Productions. In 1997, Dizzy Productions 

was changed to Dizzy Worldwide Corp. and was incorporated in the state of New 

York. The only officers were my wife Mara Marich  and myself. We never sold 

stock nor hired other board members or officers. Hence all IP developed by and for 

Dizzy Worldwide Corp. belonged to and still belongs to my wife and myself.  

 

4. In 2000, we moved to Sydney, Australia to open a second international branch of 

Dizzy Worldwide Corp. We were issued a Certificate of Registration of a Foreign 
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Company by the Australian Securities and Investment Commission in August 2000. 

Our Sydney office handled clients in Asia-Pacific garnering an Australian Television 

Award for Best Commercial Direction.   

 

5. In 2007, we incorporated under a new name, Aquarium Creative Agency in the state 

of New Jersey. Again, no other officers besides Mara Marich and myself ever owned 

or ran the business.  

 

6. Currently, Mara Marich and I still own all the Dizzy assets. We continue to develop 

and utilize the Dizzy trade name and cat character in business, particularly on the web 

and on TV, YouTube, Vimeo and Roku.  

 

7. 2006-2012: In 2006 I developed the cartoons called Dizzy Flashtoons, which were 

pitched to MTV. I created a web domain called Dizzycartoons.com and posted them 

online. I also registered the domain Dizzytv.com for streaming media. In 2006 Dizzy 

Worldwide won a Communicators Award for animation for an MTV commercial.  

 

8. In 2007 the online store Dizzyshop.com was created to sell t-shirts, posters, stickers, 

music cds and video dvds. In 2007 Dizzy Worldwide won a silver Telly Award. 

 

9. In 2008, more Dizzy Flashtoons were created but were not posted online in an effort 

to sell them to a network before self-publishing them. The web domain 

Dizzyville.com was created along with the concept for an online computer game 
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called Dizzyville. Interestingly, in a successful online bidding process, the domain 

Dizzyville.com was wrested away from a competitor who was attempting to create a 

similarly named service. Our websites, Dizzyshop.com, Dizzyworldwide.com, 

Dizzythecat.com, Dizzycartoons.com and Dizzytv.com continued to receive traffic. 

The Dizzy name and cartoon character were used on TV shows broadcast to air on 

Princeton TV 30 and streamed online through Ustream. 

 

10. In 2009, we continued to do business as Dizzy Worldwide as a d/b/a and mainly 

focused on websites and online content as evidenced by advertising revenue from 

Google. We created and sold music cds of the music that was aired on Dizzy TV. 

These were sold on Dizzyshop.com as well as Bandcamp. We continued to broadcast 

Dizzy TV on channel 30 and Ustream. 

 

11. In 2010 we registered the domain name Dizzycomics.com in order to publish comics 

online. Downloadable music was made available on Bandcamp. We continued to 

stream on Ustream and to sell posters and t-shirts on Dizzyshop.com. 

 

12. In 2011, we continued to stream content on Ustream and Dizzytv.com and posted 

videos to YouTube and Vimeo under the Dizzy name. Efforts were being made to 

develop Dizzycomics.com to post comics online and trials were being made to 

publish comics on the Amazon Kindle under a different name. 
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Submitted By:  /Wendy Peterson/    Date: December 2, 2014 
 
Wendy Peterson, Attorney for Opposer, Beau Tardy 
 
Not Just Patents LLC 
PO Box 18716 
Minneapolis, MN 55418 
(651) 500-7590; wsp@NJPLS.com 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on December 2, 2014, the foregoing was served upon Applicant’s 

attorney by email to:  

jreichman@kenyon.com, wmerone@kenyon.com, tmdocketny@kenyon.com 
 

By:  /Wendy Peterson/      Date: December 2, 2014 

Wendy Peterson, Attorney for Opposer, Beau Tardy 
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